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Mr. President

Universal Suffrage

Mr. Donald Tsang acknowledged in his policy address (para.112) that the public’s trust in the Government has changed over the past year.  He wondered why.  In fact, the answer is already there, in the next paragraph:

“Hong Kong people have developed keen political awareness, which has led to higher expectations for effective governance.”

Quite simply, these expectations have been disappointed time and again, and the people are now becoming resigned that Mr. Tsang is incapable of meeting their expectations.


The high hopes when Mr. Tsang was appointed to replace Mr. Tung are now dashed. The media are freely making fun of Mr. Tsang’s growing resemblance with Mr. Tung.


It is extremely worrying for stability when the Government loses all credibility.  The facts should tell the Central Authorities that changing the man is no answer if the system remains the same.


The fact is, the Government is no longer effective in making the right decisions in a timely fashion.  The most recent fiasco is Mr. Tsang’s notorious about-turn on the “fruit money” policy 9 days after its announcement.


Another example is the confusing concession on the levy on foreign domestic helpers, where an intended benefit became a cause for great discontent.  Mr. Tsang’s administration is reproducing exactly the same symptoms of Mr. Tung’s administration.


I shudder to think how blunders of this kind in the management of the present financial crisis will affect confidence.


It is all too obvious that the system of government must change.  If social needs and the public sentiment are not systematically taken into account by a government which is democratic in structure and culture, growing public anger and frustration will soon break into a deluge.


Mr. Tsang cannot put off indefinitely a serious programme to implement genuine universal suffrage.  His policy address deals with this central and fundamental issue in an almost purely formal way.  This attitude guarantees that ineffectual governance will continue helplessly.


Mr. Tsang hides behind his claim of having won a timetable for universal suffrage.  Both the ‘timetable’ and the ‘universal suffrage’ are illusory.  Instead of bringing progress to universal suffrage, he is surreptitiously redefining ‘universal suffrage’ to mean something quite different.  This is simply cheating and will defeat the purpose.

The crucial issue is whether functional constituencies will be retained in the election of the Chief Executive and of LegCo.  Government officials are increasingly hinting that functional constituencies can stay on, while nominees in the election of the Chief Executive will become candidates only after unwelcome ones are screened out by a Nomination Committee which is composed mainly of functional representatives, like the existing Election Committee.


Having stood as a candidate for a functional constituency, I feel very strongly that these constituencies must be scrapped.  Hong Kong people were prepared to accept functional constituencies as a transition, but time is long overdue for them to go.  They are not only ‘rotten boroughs’ as they are rightly called.  They are rotting the system and culture of public policy decision-making, because increasingly candidates for functional constituency seats are standing on an election platform of furthering the particular sector’s interest.  They feel they have to do so in order to get elected.  This is nothing short of promising abuse of public office if the chance is given them.  Few candidates have the courage to stand on a declared platform of refusing to put sectoral interest first, and to vote to abolish functional constituency seats altogether.  The logical result is that only those prepared to pander to vested interest will be elected, and if such candidates are successful, they will be returned by their electorate who will of course refuse to give up this privilege.

This descent into hell will only be stopped by a clear declaration that the days of FCs are numbered.  This may be done by a willing government with the acquiescence of the Central Authorities, or by the angry multitudes despite an unwilling government.  I urge the Government to take the former course.  And I urge all right-thinking members of the electorate of all FCs to elect into this Council only those candidates who pledge to vote to abolish them.  The consultation announced in the Policy Address to take place next year must make clear that functional constituencies have no place in any form of universal suffrage.  The voice of the people must be allowed to prevail.
Rule of Law

Last term, this Council enacted the legislation to enable the extensive civil justice reform to be carried out from the intended date of 2 April 2009.  The legal profession will do its very best to digest the numerous new rules and practice directions in order to ensure that the public does not suffer in the transition.  I would like to point out that desirable reforms nevertheless need to be implemented with sensitivity and not forced through in order to meet a deadline.  We rely on the Bar and Law Society to give this Council timely advice.


Deficits in democracy and real check-and-balance require us to guard the rule of law all the more jealously.  At the heart of the rule of law is the independence of the Judiciary.  While I, together with the rest of the community, have implicit faith in the independence of our Judges, we cannot and should not ignore what may pose threats to judicial independence.


At a seminar organized by the Law Society last week to mark the 60th Anniversary of the Universal Declaration of Human Rights, former Bar Chairman, Miss Gladys Li S.C., drew attention to a report on a new party line of the Chinese Communist Party on the courts in the mainland known as “The Three Supremes”.  Promulgated by President Hu Jintao himself, the Three Supremes states that

“In their work, the grand judges and grand procurators shall always regard as supreme the party’s cause, the people’s interest and the constitution and law.”

The report, entitled “Body Blow for the Judiciary”, was written by well-known Chinese law expert, Professor Jerome Cohen.

Under “one country, two systems”, Hong Kong maintains its own court system separately from the mainland’s.  Under the rule of law, the law and not the cause of the party, is supreme.  Yet the Three Supremes are a matter of grave concern to us in the SAR because the thinking and policy of the Central Authorities inevitably affect the atmosphere in the SAR, and the way our senior officials think and act.  This is especially so when, as Professor Cohen reminds us, the Three Supremes signifies a sharp change from the liberal thinking promoted under the previous president of the Supreme People’s Court which emphasizes professional competence, and individual and collective judicial autonomy.  

As I had previously taken heart from the speeches of former president Xiao Yang as helpful in confirming that the SAR is all the safer when the rule of law is national policy, I must now confess concern at this change in tone and emphasis if not direction.
Many of us will remember the Hong Kong public’s unease when, during his visit in July, Vice President Xi Jinping told a gathering of senior officials at which our Chief Justice was present, that there should be “solidarity and sincere cooperation within the governance team” by which he referred to the Executive, Legislature and Judiciary.  One may wonder, is Mr. Xi’s speech a version of the Three Supremes made for Hong Kong?
Under our system, the Judiciary is not part of the “governance team”, and there is no place for the consideration of the party’s cause by the Judiciary.  Yet, as Miss Li pointed out, “we are not insulated from the policies of our dominant sovereign nation.”  Neither the Chief Executive nor his Secretary for Justice spoke out on Vice-President Xi’s statement or gave any clarification to the Hong Kong public in July.  I hope they will tell us clearly now whether and how the Three Supremes will affect judicial independence in Hong Kong.

Macau has started its process to introduce Article 23 legislation.  Theoretically and constitutionally this does not affect Hong Kong’s own plans or Hong Kong people.  Practically and psychologically it is another matter because of the proximity of Macau.  This is the time to strengthen the rule of law and the protection of rights and freedoms in every way we can, not to weaken them by silence.

Legal services and policies

Legal services and practice must develop to adapt to the changing social environment.  I am glad that legislation to allow suitable qualified solicitors to have higher rights of audience will be introduced within this session.


However, I am very concerned that the simple legislation required to introduce limited liability partnership (LLP) for solicitors is not on the 2008-9 legislative programme.  LLP is urgently needed by the profession.  There is no controversy about the policy, or detriment to the public interest.  It merely allows the innocent partner not to be exposed to the unlimited liability incurred by a culpable partner.  Without this law, solicitors will be reluctant to become partners even if they have full ability and experience.  I urge the Secretary for Justice who well understands our predicament to bring the matter within this session.


The profession supports the Government’s initiative to promote mediation.  Practitioners told me that before mediation can become a significant form of ADR, enough inexpensive and suitable venues must be provided.  More publicity and practical information about how mediation works are needed to help practitioners understand mediation and its availability.


But, in the end, mediation however successful, can never replace legal action and therefore adequate legal aid, of which I have already spoken earlier in this debate.  The Secretary of Justice has a stake in it, because the failure of legal aid is at the root of the flourishing business of unscrupulous recovery agents which it is his job to eradicate.


Mr. President, the important business of governance and the rule of law require much greater attention than the Chief Executive has given it.  But I have to end my speech here because time is running out.
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